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IN THE SUPREME COURT OF THE STATE OF UTAH

ANGIE KRAMER, aka Angie
Balken,
Docket No. 20778
Plaintiff-Respondent,
vs.
(District Court No. D80-2058)
ROBERT MICHAEL KRAMER,
Defendant-Appellant.

PETITION FOR REHEARING

STEVEN KUHNHAUSEN
72 East Fourth South, Suite 325
Salt Lake City, Utah 84111
Telephone: (801) 322-1555
Attorney for Defendant/Appellant
David M. Swope
NIELSEN & SENIOR
1100 Beneficial Life Tower
Salt Lake City, Utah 84111
Telephone: (801) 532-1900
Attorney for Plaintiff/Respondent
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IN THE SUPREME COURT OF THE STATE OF UTAH

ANGIE KRAMER, aka Angie
Balken,
Docket No. 20778
Plaintiff-Respondent,
vs.
(District Court No. D80-2058)
ROBERT MICHAEL KRAMER,
Defendant-Appe1lant.

PETITION FOR REHEARING

STEVEN KUHNHAUSEN
72 East Fourth South, Suite 3
Salt Lake City, Utah 84111
Telephone: (801) 322-1555
Attorney for Defendant/Appell
David M. Swope
NIELSEN & SENIOR
1100 Beneficial Life Tower
Salt Lake City, Utah 84111
Telephone: (801) 532-1900
Attorney for Plaintiff/Respondent

IN THE SUPREME COURT OF THE STATE OF UTAH

ANGIE KRAMER, aka Angie
Balken,
PETITION FOR REHEARING
Plaintiff-Respondent,
vs.
Case No. 20778
ROBERT MICHAEL KRAMER,
Defendant-Appe1lant•

The appellant Robert Michael Kramer by and
through his attorney Steven Kuhnhausen herewith petitions
the above entitled court for rehearing in the above
captioned case.
This petition is based upon the fact that
appellant contends that the court has overlooked or
misapprehended certain points of law in connection with
the decision in this case filed on May 15, 1987.
The petition for rehearing is based
specifically on this court's narrow ruling in the instant
case which has resulted in a denial of equal protection under
the law for the class of persons described as non-custodial
parents in violation of the 5th, 9th and 14th Amendments to
the United States Constitution and Article I Section 24 of
the Utah Constitution.

This court's holding has created two
specific classes of persons and it is submitted that such
classification cannot withstand either the strict scrutiny or
rational basis test as required by the equal protection
clause of the 14th Amendment.
This court, in rendering its decision created
classes of custodial and non-custodial parents and such
classifications are suspect as they saddle the non-custodial
parents with disabilities resulting in the denial of access
to the courts.

Additionally this court, by creating a

suspect class, has effectively interfered with the noncustodial parents1 fundamental liberty interest of in the
care, custody and management of their child.
Kramer, 102 S. Ct. 1388, 1394 (1982).

Santosky v.

In that case the

majority concluded that the interest of parents in their
relationship with their children is sufficiently fundamental
to come within the finite class of liberty interest protected
by the 14th Amendment.
To survive the strict scrutiny test, the
statute or in this instance, case law must demonstrate a
compelling state interest in order to be permitted to interfere with fundamental interests and saddle the suspect class
with disabilities such as denial of access to the courts.
It is contended that the state interest as set
forth in the instant case is that of stability of children
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in custody placements and that that interest is insufficient
to preclude non-custodial parents from approaching the
court to demonstrate substantial and material changes in the
circumstances of non custodial parents and insufficient to
treat custodial and non-custodial parents differently thereby
denying non-custodial parents equal protection under the law.
The alternative test for equal protection
challenges is that of the rational basis test.

It appears

from this court's decision that the rational basis for its
ruling was "that custody placement once made should be as
stable as possible unless the factual basis has completely
changed."

Becker v. Becker, 649 P. 2d at 610.

In this

case (Kramer) the court said "a central premise of our recent
cases is the view that stable custody arrangements are of
critical importance to the child's proper development."
In order for classifications to withstand the
rational basis test, there must be some relationship between
the classification and the object or purpose of the statute
or case law.
In most cases, at the time of the initial
divorce action, the circumstances of both parents must be
considered by the court in determining a custody award based
upon the best interests of the child.

In the instant case,

the court has now determined that the circumstances and
changes in the non-custodial parent petitioning for modification of a custody award are irrelevant.
-3-

It appears to be fundamentally unfair that
this court can permit circumstances of custodial and noncustodial parents to be presented at the initial divorce
trial and then for this court to preclude the non-custodial
parent from demonstrating the court his present circumstances
on a petition to modify a custody award which may affect the
child's best interests.
A close examination of the disability placed
upon the non-custodial parent in light of this court's other
decisions demonstrates the inconsistency of the instant
decision.

The object of the classification appears to be

stability of children in custody placement.

In Moody v.

Moodyy 715 P. 2d 507 (Utah 1985) this court held that the
non-functioning of a joint custody arrangement is
substantial change enough to warrant reopening the issue
of custody and proceeding directly to the best interest of
the children.

It is folly to believe that a joint custody

award actually means joint custody wherein the child spends
one-half of his time with each parent.

Generally, joint

custody provides for a specific residence, school and primary
custodian, all factors of stability. For this court to permit
reopening the issue of custody on the assertion that joint
custody arrangement is non-functioning, is contrary to the
interest of stability of child custody awards.

A mere

assertion that the joint custody is non-functioning as a
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basis to reopen custody means that the state interest in
stability of custody placements in joint custody cases is
irrational at best when based on a legal fiction such as
joint custody.
As a result/ the decision in this case cannot
withstand the rational basis tests for equal protection.
Additionally, it is submitted that this
court's recent holding in Sioji v. Sioji, 712 P. 2d 197, 201
Utah (1985) allows the immoral conduct of a custodial parent
to be basis for change which would permit a non-custodial
parent to reopen the issue of custody.

In most cases,

immorality of the custodial parent likely have a diminimous
effect on the children when compared to the substantial and
material change in circumstances demonstrated in this case
by appellant and given other hypothetical fact situations
regarding changes in a non-custodial parent such as
a cure of drug addiction, cure of mental illness, employment and the like.
Therefore, appellant respectively prays this
court for the following relief:
1.

For a reconsideration and rehearing of the

issues raised in its appeal.
2.

For such other and further relief as is

deemed appropriate in the premises.
DATED this

/2l^day of June, 1987.
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STEVEN^ KUHNHAUSEN
Lawyer for Appellant
East Fourth South, Suite 325
Salt Lak« City, Utah 84111
Telephone: (801) 363-7074

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and
correct copy of the foregoing to Mr. David Swope, attorney
for respondent, Beneficial Life Towep- #1100, 36 South
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